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ABSTRACT

A Study from the Legal Viewpoint of Human Rights
of the Elderly Abuse

Katsushi YAMAMOTO

Social Welfare Studies Graduate Course
Social Welfare Studies Specialty
Bukkyo University Graduate School

Japan has quickly advanced to being an aged society. The number of cases of
elderly abuse has increased as well. However, we are less conscious of elderly abuse
than child abuse or domestic violence. Recently, cases of elderly abuse have been
observed in institutions and family care situations. Regrettably cases of elderly abuse
are often kept secret so that the effect of any awareness of elderly abuse by others is
inadequate. Therefore, Japan’s national consciousness about human rights for the
elderly needs to be increased in order to provide a means of internal control.

The basis of social welfare in Japan is still founded in the ideas of human love
and volunteerism, which tend to be ambiguous. Although these are valuable assets, a
healthy social welfare organization cannot be built on these alone. I studied very
important areas that are necessary to understand and prevent elderly abuse.

It is important to apply law theories to the field of social welfare for the elderly,
to become more conscious of human rights for the elderly, and to integrate these into
the theories of care for the elderly. My study is based on a theory that there are four
states of elderly abuse. These are the state being unconscious regarding human rights,
the state of providing inappropriate care, the state in which the treatment is not
clearly seen as actual abuse, and the state in which there is clear abuse of an elderly

person. Through these four phases of elderly abuse, I have studied the legal issues of
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human rights.

The contents of Chapters I &Il concern the prevention of elderly abuse as a
fundamental human right in modern society. However, in modern society, any
sufficient inspection of the significance and the essential qualities of human rights has
never been accomplished. Why are human rights indispensable for the human being?
What is the legitimacy of human rights? Is it necessary to examine the means of elder
person protection at the time when human rights were not guaranteed?

This study is focused on the means of elder person protection from ancient
times to the Edo era. I have looked through the documents from ancient times to the
Edo era, and then examined the means of elder person protection. As a result, I found
that Buddhism and Confucianism thoughts, as well as natural human love, were the
essential basis of elder person protection. In particular, Confucianism thoughts, which
were backed up by the power of the state, were strongly influential in the elder person
protection. However, these means of protection reflected differently on different people
according to their social status. I would like to continue to promote this sort of study of
the legal question of human rights concerning the elderly abuse on the basis of this
present study.

In addition, in chapterIl, I examined the idea of the nation as a family. This
family nation thought compares the relations of the Japanese Emperor and his
subjects to the relations of a parent and the child. The family nation thought was very
effective for the prevention of elderly abuse. However, this way of thinking did not
guarantee personal dignity. I considered the significance and the role of human rights
in comparison with this thought.

The contents of Chapterlll follow the concern of fundamental human rights
enlightenment in social welfare workplaces. Neither the senior citizen welfare
institution users nor the staff of the institution seems to understand fundamental
human rights well enough because the concept of human rights is abstract. As a result,
the human rights security of the user is not maintained sufficiently and the acts of the
staff of the institution are held back by the fear of human rights violations to the users.

There is a danger that excessive stress causes elderly abuse by the staff of institution.
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Therefore, I performed an interview investigation about the understanding of
the core concepts of fundamental human rights for the staff of a senior citizen
institution and the users in order to grasp the present conditions of the understanding
of human rights and related legal problems and to create a point of view for human
rights training. In addition to this investigation, I used a questionnaire about human
rights with 113 students who study social welfare and, also, with 4,104 care staff.

I extracted the legal issues concerning elderly abuse studies through these
investigations.

The contents of ChapterIVconsider the importance of the definition of human
rights through the person theory and how to apply the Constitution of Japan to private
citizens. In addition, I considered the concept of human rights—specifically the
difference between human rights, fundamental human rights, natural rights, and
basic rights.

The contents of ChapterV concerns the fact that the core concepts of human
right are extremely vague. Personal dignity and personal respect are prescribed as a
core concept of human rights in the constitution of Japan, which is the national
supreme standard of laws. On the other hand, hAuman dignity is used as a core concept
of human rights in general social terms, international law and Christian thought. As a
result, the Japanese are confused about the use of the core concept of human rights.

The vagueness of the core concepts of human rights weakens the security
function of having constitutional human rights. That is the reason that I tried to
clarify the language of the core concept of human rights. However, only through the
clarification of language and the foundation of the legitimacy of the core concept of
human rights can our human rights be secure. In order that people do not lose the
guarantee of human rights proscribed in the constitution, it is important to
understand the legitimacy of the core concepts of human rights. Therefore, I also
discuss the interpretation of the core concepts of human rights according to the Bible.

The contents of ChapterVl concerns the Elder Abuse Prevention and Caregiver
Support Law. Approximately nine years have passed since the enactment of the Elder

Abuse Prevention and Caregiver Support Law. During these nine years, many studies
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and investigations on elder person abuse have been carried out. However, the
definition of el/der abuse is not consistent within all of the studies and investigations.
In addition, a consensus on what is elder person abuse has not been reached among
researchers. A great difference in the definitions of elder person abuse stated by
research institutes and researchers has been found. This situation makes it impossible
to make effective welfare policies for elder persons. Furthermore, citizens are unable
to recognize the illegality of the elder abuse. As a result, we cannot protect the
personal dignity of the elder person from abuse by care organizations. In fact, there
has been no end to the number of care-related murders and double suicides since the
Elder Abuse Prevention and Caregiver Support Law was established. For this reason,
we must define a plan to draw up measures for the prevention elder person abuse. I
examined the various definitions of elder person abuse based on previous studies in the
United States and Japan.

The contents of ChapterVIl concerns the fact that Japanese social welfare does
not appear to be based on clear human rights theory. As a result, the infringement of
the human rights of not only the elderly and the human rights of the staff of the
institutions providing care occurs.

In such a situation it is difficult to improve the quality of Japanese social
welfare. Theories of the study of the Constitution of Japan are introduced and the
concept of human rights and human rights limitation standards is clarified. The most
important purpose of social welfare is human right security. A researcher of social
welfare must have a precise understanding of fundamental human rights.

I tried to clarify the kind of human rights that are being infringed upon when
there are physical restrictions of an elderly person and I examined the possibility of
applying the standards that were established in an American trial case of whether
there is a clear and present danger and whether there are less restrictive alternatives.

The contents of ChapterVll concerns the right to life guaranteed by the
Constitution of Japan as an important fundamental human right used as the basis of
social security of Japan. The guarantee of the right to life is very important to save a

victim of elderly abuse. It is necessary to prove the legal character of the right to life to
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functionalize the right to live effectively. Since the Constitution of Japan was
proclaimed on November 3, 1946, fifty-eight years have passed. In this time, Japanese
society has gone through many changes and Japan has enjoyed a period of
unprecedented material prosperity. However, the interpretation of the right-to-life
article of the Constitution of Japan has hardly changed since 1948.

I tried to verify the most suitable interpretation for right-to-life security of the
Japanese according to judicial precedent and theory. This research followed the
following three points:

1. Changes in the interpretation of right-to-life through the Meiji Restoration to the
conclusion of the Pacific War;

2. Verification of the right-to-life article introduction process in the establishment of
the Constitution of Japan; and,

3. Examination of arguments concerning the right-to-life article in the Constitution of
Japan, and the demarcation of the range of social security

A special emphasis has been placed on the third point. Especially it has been
placed on the kinds of rights contained in the right-to-life article, the discretionary
authority of the government, and the examination standards for determining the
constitutionality of right-to-life issues.

The contents of Chapter IX examines a possible explanation about the
theoretical issues of fundamental human rights in the field of social welfare especially
in the field of elder abuse. We Japanese use the words fundamental human rights in
everyday life frequently. Likewise, we insist on the respect of the fundamental human
rights of senior citizens in the prevention of elderly abuse. However, it is rare that we
study the meaning, contents and the application of human rights and so on. Social
welfare institutions for senior citizens perform human rights training frequently, but
most of the training time is occupied in the enlightenment of the morals of the staff
and the telling of experiences. Not only are the fundamental human rights of senior
citizens not being dealt with in such situations, the care providers of senior citizens
cannot protect their own human rights.

I applied theories. based on studies of the constitution and established human
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rights theories, to the field of the social welfare and to the prevention of elder abuse in
particular. This study concerns the significance of personal dignity, which is the core of
human rights. The reasons why the human rights of minorities must be protected are
examined. Further, I examined what is the essence of the right to live and what is the
legal character of property rights. Also, I examined the possibilities of how we can use

these theories in human rights training.

— 195 —






	HFA0071L101
	HFA0071L102


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 350
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /KOR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe7f6e521b5efa76840020005000440046002065876863ff0c5c065305542b66f49ad8768456fe50cf52068fa87387ff0c4ee575284e8e9ad88d2891cf76845370524d6253537030028be5002000500044004600206587686353ef4ee54f7f752800200020004100630072006f00620061007400204e0e002000520065006100640065007200200035002e00300020548c66f49ad87248672c62535f0030028fd94e9b8bbe7f6e89816c425d4c51655b574f533002>
    /CHT <FEFF4f7f752890194e9b8a2d5b9a5efa7acb76840020005000440046002065874ef65305542b8f039ad876845f7150cf89e367905ea6ff0c9069752865bc9ad854c18cea76845370524d521753703002005000440046002065874ef653ef4ee54f7f75280020004100630072006f0062006100740020548c002000520065006100640065007200200035002e0030002053ca66f465b07248672c4f86958b555f300290194e9b8a2d5b9a89816c425d4c51655b57578b3002>
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
  >>
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 350
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /KOR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe7f6e521b5efa76840020005000440046002065876863ff0c5c065305542b66f49ad8768456fe50cf52068fa87387ff0c4ee575284e8e9ad88d2891cf76845370524d6253537030028be5002000500044004600206587686353ef4ee54f7f752800200020004100630072006f00620061007400204e0e002000520065006100640065007200200035002e00300020548c66f49ad87248672c62535f0030028fd94e9b8bbe7f6e89816c425d4c51655b574f533002>
    /CHT <FEFF4f7f752890194e9b8a2d5b9a5efa7acb76840020005000440046002065874ef65305542b8f039ad876845f7150cf89e367905ea6ff0c9069752865bc9ad854c18cea76845370524d521753703002005000440046002065874ef653ef4ee54f7f75280020004100630072006f0062006100740020548c002000520065006100640065007200200035002e0030002053ca66f465b07248672c4f86958b555f300290194e9b8a2d5b9a89816c425d4c51655b57578b3002>
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
  >>
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice


